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The UCD community has made this article openly available. Please share how this access benefits you. Your story matters! (@ucd_oa) Some rights reserved. For more information, please see the item record link above. compared to at least some level of human rights analysis that informed recommendations on the protection process. 13 The human rights analysis as regards the protection process considers in particular Ireland's obligations under the United Nations Convention on the Rights of the Child (UN CRC), in particular the best interests of the child and the status determination process. In relation to recommendations on the direct provision accommodation and supports available to protection applicants in direct provision, there is a noted lack of engagement Ireland's international human rights obligations. In addition, I argue that the recommendations emerging from the McMahon Report on direct provision 9 McMahon Report, para. 3 and Appendix 6. 10 McMahon Report, para. 4 and Appendix 1. 11 See generally, Chapter 3 of the McMahon Report. 12 See generally, Chapter 4 and Chapter 5 of the McMahon Report. 13 This issue is discussed in more detail below, pp. 20 to 26. In particular, see discussion on best interests of the child in relation to protection status determination, McMahon Report, para 3.138 and paras. 3.181-3.217.
accommodation, further embeds institutionalised living for protection seekers in
Ireland.
14 B. The People Impacted: Some Core Statistics
Protection and Direct Provision Statistics
The McMahon Report is one of the first attempts by the State to systematically explore the total numbers of persons who are in the protection process and leave to remain process, including those who have unsuccessfully sought protection and leave to remain and who are now subject to a subsisting deportation order. Such figures had not been available as a matter of course, meant that there were significant unknowns as regards numbers within the protection process (and related migration areas such as leave to remain and those subject to deportation orders).
Some of the headline statistics emerging from the McMahon Report include:
 As of February 2015, the McMahon Report identified 7,937 persons who are in the protection process (49%), the leave to remain process (42%) and persons whose claim for protection and leave to remain was not granted, and who are subject to a deportation order (9%).
15
o There are 3,876 persons within the protection process. 1,189 persons have been in the protection determination system for 5 years or more. 16 o There are 3,343 in the leave to remain process; 2,530 persons have been in the leave to remain process for 5 years or more.
17
o There are 718 persons subject to a deportation order. 628 persons have an outstanding deportation order for 5 years or more.
18 14 See below, pp. 26-30. 15 McMahon Report, para. 23 and para. 3.7. 16 McMahon Report, para. 3.8. 17 Ibid. 18 Ibid.
challenging negative decisions by initiating multiple judicial reviews at various stages of the process. Thousands of applications cannot be finalised because of these legal challenges…" 24
There are around 1,000 persons waiting on judicial reviews as of February 2015. 25 That is about 1 in every 7 applicants. Of those seeking judicial reviews of either
Office of the Refugee Applications Commissioner (ORAC) , Refugee Appeals
Tribunal (RAT) or Irish Naturalisation and Immigration Service (INIS) decisions, 82%
(835) have been in the overall system for 4 years +. 66% (675) have been in the overall system for 5 years +. As regards length of time in the judicial review process, 
Accommodation and Standards
The Working Group has made a number of unqualified recommendations, qualified recommendations and requests for further reviews of different aspects of direct provision accommodation.
The Unqualified Recommendations
These recommendations relate to a number of core areas, including:
i. on stream that would meet the recommendations of the McMahon Report. 66 In any event, given the "market for self-contained units", 67 some of the recommendations below may not be possible to implement.
Multi
Two core phrases come up time and again in the McMahon Report's recommendations on direct provision accomodation: "in so far as practicable" and "subject to any contractual obligations". All direct provision accomodation facilities are to be in line with a proposed "Standard Setting Committee" that will "reflect government policy across all areas of service in Direct Provision". 68 The highly qualified recommendations include:
i. All centres should "in so far as is practicable" provide a secure storage facility for bulky items (eg suitcases). 69 ii.
In so far as practicable, all existing centres should install appropriate play, recreation and study facilities. iii. "Subject to contractual obligations", RIA should "identify spare capacity within accommodation centres, and seek to bring this on stream to alleviate cramped conditions for those sharing". 71 iv. 80% of single persons in direct provision accomodation currently share rooms. 72 Single persons should have a right to apply for a single room after 9 months and this should be ensured "in so far as reasonably practicable", that they are offered a room after 15 months. 73 By the end of 2016, existing centres for single people should be reconfigured to provide communal kitchens "in so far as reasonably 
Further Reviews and Assessments
There are a significant number of requested further reviews or assessments or recommendations for the creation of new administrative bodies: Level 4, those in the system for two years or more should be eligible to apply but subject to same conditions as others (i.e. if there is a requirement to be unemployed, and on the "live register", this would apply to protection seekers). 110 The McMahon
Report recognised that this does not impact in any way on those currently in the system. 111 No rationale is provided for the reason as to why it will not apply to current applicants.
The Irish Human Rights and Equality Commission should consider including in their
Strategic Plan the inclusion of education and training on equality and diversity issues for public bodies engaged in the provision of supports to persons in the direct provision system.
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F. A Preliminary Assessment of the McMahon Report: Human
Rights and Embedding Institutional Living in Direct Provision
From an initial reading and examination of this report, in my view, this is a report of two halves. One half of the report (Chapter 3 in particular) on the protection process and recommendations on the five year grant of a form of residency status is clear and coherent. Clear recommendations are made as regards status determination and a substantial analysis of the rights of the child (along with other areas). That is not to say that the narrative of the McMahon Report in Chapter 3 is not without its issues (but I will leave this for another day). Throughout Chapter 4 and Chapter 5, highly qualified language and significant caveats infects the totality of recommendations on direct provision accommodation and ancillary supports. 122 McMahon Report, para. 5.146 and para. 5.152, Bullet Point 3. 123 McMahon Report, para. 5.148. 124 McMahon Report, para. 5.100, Bullet Point 3. 125 Ibid. 126 McMahon Report, para. 5.175, Bullet Point 3. The Sub-Group on supports to protection applicants noted "that the Commission [IHREC] has a substantial budget (€6.8 million in 2015) that could be drawn on to good effect". This was removed from the final version of the report (on file with author).
Human Rights Obligations and Direct Provision Accommodation and Supports
From my initial reading of the report, there appears to be two unequivocal recommendations that may impact on those currently in direct provision, who are not resident in the centres for five years: an increase in direct provision allowance and the provision of a locker for each individual adult in direct provision accommodation centres. All other recommendations are subject to significant caveats as regards contractual obligations and implementation restricted in so far as reasonably practicable. For over 15 years, report after report 127 has emphasised the significant violations of human rights that occur on a daily basis for those subject to direct provision accommodation and supports. The McMahon Report, while recommending an increase in direct provision allowance, does not recommend the payment of child benefit to those seeking protection in Ireland.
It is important to emphasise that international human rights obligations on the social  The family has a right to adequate social protection since it is the "natural and fundamental group unit of society" (art. 10 ICESCR).
In the last decade, The United Nations High Commission for Refugees (UNHCR) has noted that the majority of persons of concern to them continue to be children 140 and the best legal framework for protection of refugee and asylum seeking children is the Convention on the Rights of the Child (CRC).The UN Convention on the Rights of the Child (CRC) is relevant in a number of respects to children in the asylum system and of particular significance to children in the direct provision system. States must respect and ensure that all children within Ireland, regardless of legal status, enjoy all the rights set down in the CRC. 141 In all actions concerning children, including in social welfare institutions, the best interests of the child is the primary consideration. 142 The CRC explicitly recognises that children seeking asylum (alone or as part of a family group) "receive appropriate protection and humanitarian assistance in the enjoyment of applicable rights" under the CRC. 143 The socio-economic rights of children are children. 159 The Committee on the Rights of the Child has seemingly rejected any attempt to differentiate between the socio-economic rights of children in asylum-like situations. Distinctions in treatment in the fields of health, social welfare and education, between citizen children and non-national children have been frowned upon. 160 In relation to the right of a child to an adequate standard of living, the Committee has expressed concern where vulnerable children were living in situations where the household income remains significantly lower than the national mean. 161 Asylum seeking children, be they in the care of their parents, or unaccompanied, should also have full access to a range of services 162 and asylum seeking families should not be discriminated against in provision of basic welfare entitlements that could affect the children in that family.
163
So as a state party to the CRC, it is very clear that asylum seeking children/children in a family who has a member claiming asylum, must be treated equally vis-à-vis 
Embedding Institutional Living in Direct Provision
The welfare state is a multi-faceted institution, dedicated to minimum and basic provision of resources and providing a modicum of support for those who are in need. The welfare state is also an area of control, punishment, degradation, segregation and disentitlement. This comes to the fore when those who are seen as having little connection to a State, may have to rely on social welfare and social assistance support. Within Ireland, the provision of welfare supports to protection seekers was never to be more than a basic subsistence allowance, through direct provision accommodation and a minimal welfare payment. Penal sanctions are not only present within a system of criminal justice, but may also be present in relation to non-criminal activities. 166 The welfare state, as an institutional conception, also contains inter-mixed elements of punishment and welfare. 167 The punitive function of 165 McMahon Report, para. 'Less eligibility' is an underlying doctrine within the asylum reception system in Ireland. Like the 'Poor Law' concept of less eligibility, the protection seeker should not be in a better position than the lowest paid worker, now defined by reference to minimum wage legislation. However, in addition, the protection seeker should be worse off than an individual on the lowest level of social welfare provision. implicit in its recommendation that Ireland opt-in to EU law on asylum issues). The significant caveats attached to practically all the recommendations on living space and living conditions is startling. There is no human rights analysis of core issues/areas, such as the right to shelter and housing, the right to food and the rights of the child (beyond the discussion of child protection issues that arise due to placing protection seekers in direct provision accommodation in the first place). 177 In addition, there is no consideration of whether institutional living is the best means to respect and protect the rights of persons in the protection system. In relation to the right to work, the McMahon Report, notes: 
